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TAXATION ADMINISTRATION BILL 2001 
Recommittal 

On motion by Hon Nick Griffiths (Minister for Racing and Gaming), resolved - 

That the Bill be recommitted for the purpose of reconsidering clauses 13, 19, 23, 30, 31, 34, 36, 38, 41, 
42, 45, 67, 67A, 67B, 67C, 67D, 67E, 67F, 67G, 67H, 69, 86, 88, 89, 90, 91, 93, 94, 94A, 100, 102, 
107, 108, 118 and the glossary. 

Committee 

The Deputy Chairman of Committees (Hon Simon O’Brien) in the Chair; Hon Nick Griffiths (Minister for 
Racing and Gaming) in charge of the Bill. 

Clause 13:  Assessments - 
Hon NICK GRIFFITHS:  I move - 

Page 7, line 5 - To delete “that” and insert instead “a”. 

The Standing Committee on Legislation considered that clause 13 left open the possibility that a single 
assessment may be made for several different types of tax, and recommended an amendment that was carried 
earlier to make it clear that an assessment can relate only to the tax payable under one taxation Act.  The 
Government’s position is that that course of action prevents the concurrent making of assessments for land tax 
and metropolitan region improvement tax, which has been the current practice for many years.  The 
commissioner makes those assessments with respect to those taxes and issues formal notification of them 
concurrently.  Even though this occurs, the taxable value, the amount of land tax and the amount of MRIT are 
separately identified on the notice.  If this amendment was not carried, the Office of State Revenue would have 
to issue two separate notices, each detailing the amount of land tax and the amount of MRIT.  I am advised that 
that change would lead to substantial changes to the office’s computing system, which effectively would only 
duplicate the pieces of paper a taxpayer would receive to pay the same amounts of tax.  For tax types other than 
land tax and metropolitan region improvement tax, the administrative costs and lack of legislatively aligned 
payment periods would mean that the concurrent assessment of any other tax types would not be viable for the 
office to consider.  This amendment will enable what occurs now in respect of land tax and MRIT to continue. 

Hon GEORGE CASH:  The Opposition understands the reasoning for this proposed amendment.  The 
Legislation Committee, when considering clause 13, noted that it set out the meaning of the term “assessment” - 

(2) An assessment may be made in relation to any one or more, or all, the components of the tax 
payable by a taxpayer. 

The committee considered that clause 13 in its original form left open the possibility of a single assessment 
being made for several different types of tax.  It should be made clear that an assessment can relate only to tax 
payable under one taxation Act.  I understand the issue raised by the minister.  He says that for land tax and 
metropolitan region improvement tax collections, this would prevent the use of current collection assessment 
processes.  In that regard discussions behind the Chair were held with officers of the department about the need 
to reorganise the computer system if that were to be the case.  Perhaps the most telling point made to me was the 
fact that we would be unnecessarily sending two notices to the same person for those two individual taxes rather 
than the current one notice.  The committee has made its point, and the minister has now responded and said that 
the Government notes that there is no identifiable administrative benefit to drive a decision to make concurrent 
assessments for any other tax type.  We also note the Government’s comments about the alleged prohibitive 
costs associated with that other situation occurring.  For those reasons we support this amendment. 

Hon DEE MARGETTS:  The Greens (WA) also support this amendment.  As with many of the proposals, we 
will maintain a watching brief, and if we see problems down the track, I am sure we will find ourselves revisiting 
them at some later date.  At this stage we are convinced that this is a sensible compromise. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 19:  Assessments based on estimated or suspected liability - 

Hon NICK GRIFFITHS:  I move - 

Page 10, line 21 - To delete “suspects on reasonable grounds” and insert instead “has reason to 
suspect”. 
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The words “suspects on reasonable grounds” were inserted by virtue of the work of the Legislation Committee.  
This amendment proposes to delete the words “suspects on reasonable grounds” and insert instead “has reason to 
suspect”.  The proposition put to the Legislation Committee was that an assessment should be made only on the 
basis of reasonable belief once appropriate investigations were undertaken.  That is a reasonable path to follow.  
The response in this amendment maintains consistency with current provisions in the Stamp Act and the Pay-roll 
Tax Assessment Act.  The use of the term “suspicion” to raise assessments is based on the use of that word in the 
Stamp Act and the Pay-roll Tax Assessment Act.  The power of the commissioner to raise an assessment on 
suspicion has been in the Pay-roll Tax Assessment Act since 1971.  I am advised that it was taken from the 
previous regime for payroll tax, which was a commonwealth tax, and which had been in operation since 
approximately 1941.  Again, the relevant section of the Stamp Act was inserted in 1982.  I am advised that there 
is no evidence or experience to the effect that the raising of assessments on suspicion has led to inappropriate 
courses of action or adverse administration of taxation.  It is considered to be a tried and true form of wording, 
and is not a form of wording that should be moved away from.  I therefore have moved the amendment to 
reinsert that method of dealing with these matters. 

Hon GEORGE CASH:  Clause 19 deals with assessments based on estimated or suspected liability.  The 
committee noted that clause 19 allows the commissioner to make an assessment of tax if the commissioner 
suspects that a tax liability exists.  The concern raised was the issue that the commissioner should be able to 
make an assessment only on the basis of a reasonable belief and once appropriate investigations had been 
undertaken.  The committee considered that a provision that would allow the commissioner to act on the basis of 
a suspicion without a requirement of reasonableness did not strike a fair balance between the interests of the 
commissioner and those of the taxpayer. 

There is no question that the words “suspects on reasonable grounds” are interpreted quite differently from the 
words “has reason to suspect”.  The minister’s amendment lessens the burden on the commissioner to have 
reasonable grounds when considering an assessment.  The words “has reason to suspect” could be based on an 
unreasonable premise.  That is why the committee was of the view that when the commissioner suspects a 
liability, that suspicion should at least be based on reasonable grounds.  Although the minister has tried in part to 
suggest that there is little difference between the interpretation of the words, there is a considerable difference.  
That is why the committee settled on the words that have now been agreed and are incorporated in the Bill 
before us.  One of the points that was made in the speeches made by Hon Dee Margetts, Hon Peter Foss and me 
during the second reading debate was that we believe there should be a fair balance between the interests of the 
commissioner and the interests of the taxpayer.  This, in particular, is an example of where we believe that 
balance should be more fairly struck.  We do not agree with the amendment moved by the minister.   

Amendment put and negatived. 

Clause put and passed. 

Clause 23:  Assessment notices - 

Hon NICK GRIFFITHS:  I move -  

Page 13, line 13 - To delete “under a taxation Act referred to in section 3(1)(d)-(g)”.   

The issue that was raised with the committee which led to the change I am seeking to make by way of this 
amendment is that the subclause should be limited to land tax so that other taxpayers are fully aware of their 
circumstances.  The power under this clause operates for the notification of a reassessment.  In practice, that 
means its use is limited to those instances in which an assessment is reassessed to nil.  That means that the 
original assessment is cancelled, no amount of duty is payable and there are no amounts to be refunded; that is, 
no payment has been received on the original assessment that requires refunding.  It is the Government’s view 
that if this amendment is not passed, the commissioner will be required to issue reassessment notices with nil 
amounts payable.  That sort of behaviour has led to adverse criticism by members of the public.  I note that from 
time to time very small accounts are sent out by some bodies, and that invariably leads to criticism.  Certainly a 
nil account could lead to criticism.   

In the case of stamp duty assessments when a liability is initially assessed but subsequently reassessed to nil, a 
reassessment notice normally would not be issued.  The commissioner would be in possession of the taxpayers’ 
instruments.  The return of such instruments with a note advising that there is no duty payable enables taxpayers 
to be fully aware of the circumstances involved.  It is considered that such a process would be sufficient to 
enable taxpayers to be aware that the matter has been dealt with without the need to add an assessment notice 
with no tax payable.  In the case of payroll tax and debits tax, the monthly return - the adjustment advice - would 
indicate any alteration in the amount payable as a result of an assessment or a reassessment.  This amendment 
seeks to deal with matters relating to practical administration.  
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Hon GEORGE CASH:  Clause 23 deals with assessment notices.  I note that in clause 3(1), paragraph (d) refers 
to the Land Tax Act 2001; paragraph (e) refers to the Land Tax Assessment Act 2001; paragraph (f) refers to the 
Metropolitan Region Improvement Tax Act 1959 as in force from and after the time of commencement of this 
Bill; and paragraph (g) refers to section 41 of the Metropolitan Region Town Planning Scheme Act 1959 as in 
force from and after the commencement of this Bill.  I am at a loss to understand or follow what the minister is 
saying at this stage.  This is one of the clauses that was discussed earlier today.  I make no bones about that.  The 
committee noted that clause 23 requires the commissioner to issue an assessment notice when he or she makes 
an assessment, including a reassessment.  In that regard I invite the minister to read the definition of 
“assessment” in the glossary in the Taxation Administration Bill, because it includes a reassessment.  As the 
committee understood it, the commissioner does not have to issue a notice if he or she makes a reassessment on 
his or her own initiative and no tax is to be paid or refunded as a result of the reassessment, or he or she assesses 
the amount of stamp duty payable on an instrument and then stamps it immediately.   

The committee further noted that the explanatory memorandum notes that the first exception accommodates the 
land tax process in which many taxation reassessments are dealt with orally.  The concern of the committee was 
that the Law Society of Western Australia and possibly other witnesses commented that the exception to the 
notice provision is drafted so as to apply to all taxation Acts, not just land tax, and the exception may not be 
appropriate for all types of tax.  The Law Society took the view that, generally, serving a notice should be 
mandatory to ensure that taxpayers are aware of the change in their circumstances.  The Law Society also made 
further comments on clause 24, in particular subclause (4).  I am possibly missing something because I note that 
the Government’s response to clause 23 suggests that the committee may have misunderstood the scope of 
clause 23(2)(a); that is, the power operates only for the notification of reassessment.  Notwithstanding that, as I 
understand it, if no tax is to be paid or repaid, there is no need to issue a notice.  I merely invite the minister’s 
comments, because at the moment we appear to be somewhat at odds. 

Hon NICK GRIFFITHS:  What Hon George Cash has referred to, I would suggest, is the position prior to the 
making of the amendments.  The effect of the amendment is to limit subclause (2)(a) to those matters set out in 
clause 3(1)(d) to (g). 

Hon George Cash:  Are you saying that by deleting clause 3(1)(d) to (g) in the case of any reassessment when no 
tax is owing, there will be no need to send an assessment notice?  Do you want that to apply to all the Acts? 

Hon NICK GRIFFITHS:  Yes. 

Hon DEE MARGETTS:  One of the reasons discussed behind the Chair today was that there is a concern in the 
community about the assumption that a nil tax report will be made available.  I remind the Chamber that 
subclause (4) states that liability to pay tax is not dependent on service of the assessment notice.  Not receiving a 
notice does not mean that people are not liable to pay tax; not receiving a notice from the Office of State 
Revenue does not protect a person in any way.  There are clear examples of people who have contacted the 
Office of State Revenue and have received certain advice from one person and different advice from another.  It 
is not unreasonable for those people to seek clarification.  Is there a guarantee that when a taxpayer contacts the 
Office of State Revenue and has somebody clearly make a statement, based on the full information provided, that 
the taxpayer is not liable to tax, the taxpayer can have that in writing?  If it is not officially known that a taxpayer 
is not liable to pay tax, how can that taxpayer be protected when he had sought advice, got advice and then later 
down the track found himself prosecuted because somebody from the Office of State Revenue believed he was 
liable to pay tax?  That appears to be the nub of the problem.  Unfortunately, the minister’s responses have not 
solved that problem. 

Hon NICK GRIFFITHS:  I was not present at those discussions behind the Chair.  However, the member has 
raised a particular issue which I will now seek to answer.  I am advised that it is the long-standing practice of the 
Office of State Revenue, and it will continue to be the practice, that if confirmation of the position is sought in 
writing, it is provided in writing.  It would be a rather strange world indeed if the position’s having been 
confirmed in writing would lead to another decision contrary to it.   

Hon DEE MARGETTS:  Given that people can receive differing opinions from different people at the Office of 
State Revenue, can the minister give any indication of the lapse time when people seek that advice in writing?  
Can they ask that the person to whom they have spoken be responsible for answering?  As the reality may be that 
they will soon have someone knocking at their door, what is the turnaround time for the written advice?  How do 
they match the advice that has been given?  What is the turnaround time in which people can expect that kind of 
advice if they have been told that they are not liable to tax, obviously provided that the information matches up 
with what the taxpayer has provided to the department? 
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Hon GEORGE CASH:  I join with Hon Dee Margetts in expressing my concern that there have been instances 
when taxpayers have sought oral advice from the Office of State Revenue and have received one set of advice 
from an officer indicating that they might owe a particular amount of tax but, upon checking with another 
officer, have then been told that there is no tax liability outstanding to the department.  Of course, when the 
taxpayer asks that that be confirmed in writing, we are told that, notwithstanding the practices that are said to 
exist by the minister, the department is reluctant to provide that confirmation in writing.  We would more likely 
support the deletion of the words “under a taxation Act referred to in section 3(1)(d)-(g)” if the minister were to 
agree to an amendment along the lines that if confirmation is sought in writing of the liability of a taxpayer, the 
commissioner will provide that confirmation in writing to the taxpayer.  That would set at ease my concern.  I 
hope that it would set at ease Hon Dee Margetts’s concern.  Although it is helpful for us in this Chamber to be 
told that there are procedures and practices in place, it has not proved to be helpful to some taxpayers in the 
public who have sought written confirmation of their nil liability to the Office of State Revenue.  As I have said, 
we would be inclined to agree to the minister’s amendment if he would further amend the clause to ensure that 
when confirmation in writing is requested by a taxpayer, the commissioner will provide that information in 
writing to the taxpayer.   

Hon NICK GRIFFITHS:  I wish to accommodate Hon George Cash.  I am just turning my mind to how it can be 
done.  I propose to move to add after the word “reassessment” the words - if they will satisfactorily deal with the 
matter - “provided confirmation is given in writing if requested”.   

Hon George Cash:  How would the clause read? 

Hon NICK GRIFFITHS:  It would make the clause read -  

(2) However, the Commissioner does not have to issue an assessment notice if the Commissioner -  

(a) makes a reassessment on his or her own initiative, and no tax is to be paid or refunded 
as a result of the reassessment, provided confirmation is given in writing if requested; 

Perhaps the appropriate course might be for me to seek leave of the Committee to withdraw the amendment and 
move those two matters together.  Would it be easier to carry on with the first and then move the second 
amendment?  I am on record as saying that and I do not break my word. 

Hon GEORGE CASH:  The Opposition would be prepared to support the minister’s amendment listed on the 
supplementary notice paper conditional upon those other words being agreed to.  That will satisfy the issues Hon 
Dee Margetts and I have about the word “taxpayer”. 

Hon DEE MARGETTS:  I confirm that would be acceptable to the Greens (WA).  

Amendment put and passed. 

Hon NICK GRIFFITHS:  I move - 

Page 13, line 16 - To insert after “reassessment” the words “provided confirmation is given in writing if 
requested”. 

I mentioned the words in case there was some difficulty reading my writing. 

Amendment put and passed.  

Clause, as amended, put and passed.  

Clause 30:  Guidelines for imposing penalty tax - 

Hon NICK GRIFFITHS:  I move - 

Page 17, lines 9 to 13 - To delete the lines and insert instead - 

(1) The Commissioner must publish the policy followed by the Commissioner when 
deciding whether or not to remit penalty tax under section 29. 

The issue here is that the Standing Committee on Legislation considered that the commissioner should be 
required to issue and make public guidelines concerning the remission of penalty tax.  The Government proposes 
that this issue be dealt with by making it mandatory that the commissioner publish the practice for remitting 
penalties.  Prior to the amendment we dealt with earlier, the matter was discretionary.  It is not necessary to 
publish a guideline relating to the imposition of penalty tax under clause 26, because, under subclause (3), the 
legislation will require the penalty to be always imposed at 100 per cent.  In that circumstance, a guideline is not 
necessary.  It is the Government’s view that the mandatory publication of the commissioner’s remission policy is 
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all that is necessary to inform the taxpayer of the amount that will ultimately be payable.  Any lesser penalty 
would occur through remission of the penalty rather than the imposition of 100 per cent. 

Hon GEORGE CASH:  This clause was discussed on a limited basis with the Office of State Revenue.  It deals 
with guidelines for imposing a penalty tax.  The Legislation Committee noted that clause 30 allows the 
commissioner to issue guidelines that specify the policy to be followed when deciding whether to remit a penalty 
tax.  It was drawn to the Legislation Committee’s attention that no sanctions would be imposed if the 
commissioner failed to follow that policy.  The committee noted that a decision by the commissioner regarding 
the remission of penalty tax would have immediate and potentially adverse consequences for taxpayers.  The 
committee considered that the commissioner should be required to issue and make public guidelines concerning 
the remission of penalty tax.  

In its recommendation, which is now part of the clause, the Legislation Committee included subclause (1), which 
reads - 

The Commission is, from time to time, to publish guidelines setting out the policy to be followed when 
deciding whether or not to - 

(a) impose penalty tax under section 26; 

(b) remit penalty tax under section 29. 

I would like the minister to tell me again why we should not include the words “to impose a penalty tax” under 
section 26.  I am not convinced that the committee’s recommendation is wrong or unnecessary. 

Hon NICK GRIFFITHS:  There is no discretion with respect to the amount to be imposed; therefore, no 
guideline can be applicable.  There are two stages: the imposition and the remission.  The commissioner has no 
discretion concerning the percentage of the imposition; therefore, a guideline is considered to be pointless.  It is 
the remission or lack of remission that is the real concern and that is what leads to the amount that will ultimately 
be paid.  I hope that answers the question.   

Hon GEORGE CASH:  Is the minister saying that, because there is no discretion for the commissioner, there is 
no need for guidelines? 

Hon Nick Griffiths:  I am referring to guidelines for the imposition.  It is not discretionary; therefore, there is no 
need for guidelines. 

Hon GEORGE CASH:  Is the minister saying that there are no guidelines to advise officers what they should do 
in the imposition of a penalty tax under clause 26?  If he says there is no guideline in the Office of State 
Revenue, I would understand why there is no need for clause 30(1)(a).  However, I would be surprised if there is 
no guideline, notwithstanding the fact that the guideline relates to statutory obligations.  

Hon NICK GRIFFITHS:  Hon George Cash is correct when he says that the imposition is a mandatory and 
statutory obligation on the part of the commissioner; therefore, guidelines are not applicable.  The real benefit 
will be with regard to the publication of the guidelines on remission.  There are guidelines for remission, but 
there are no guidelines for imposition.   

Hon George Cash:  Are there no guidelines concerning imposition?   

Hon NICK GRIFFITHS:  I am advised that there are guidelines for remission, but not for imposition.  

Hon GEORGE CASH:  Given that the minister has clearly stated that no guidelines are relied on for the 
imposition of penalty taxes under clause 26, I accept what he says.  In that case, the Opposition is prepared to 
support the minister’s amendment, which would delete clause 30(1)(a).   

Hon Dee Margetts:  I wonder why you would need a commissioner if there is no need to use any judgment on 
that matter.   

Hon GEORGE CASH:  That was one of the points I wanted to make.  The committee was keen for taxpayers to 
be able to gain some insight into the rules and guidelines or the manner in which the department imposes 
taxation on people; that is, the administrative guidelines it imposes, not the statutory guidelines, which require 
the department to take certain action.  Subject to the Greens (WA) being satisfied, the Opposition is prepared to 
agree with the deletion of the lines as indicated by the minister.  It would be very helpful if the department was 
able to provide as much information as possible in its web site so that taxpayers are informed about how the 
department operates.  That would help not only practitioners in the area, but also taxpayers who would be keen 
to understand why particular assessments, notices or liabilities are being imposed on them.  It would be good 
housekeeping and good management for the department to do that.  Clearly, the department operates in an 
atmosphere in which its job is to impose financial burdens on people.  When that occurs, most people like to be 
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able to know that that burden is being imposed in a proper manner.  If they had a question and were able to go to 
the web site to find the answer, it would hopefully alleviate some need for them to telephone the department and 
seek advice.  However, if that is not the case, I am sure that the web site information would offer some assistance 
to taxpayers.   

Hon DEE MARGETTS:  Part of the feedback that members sometimes get from constituents is that changes are 
made to taxation policies or the application of revenue collection.  Sometimes people tell us that an internal 
memo informs them that a change in policy has occurred or that certain matters that had been treated more 
leniently in the past are now being treated differently.  All members have received phone calls from constituents 
who say that there appears to be a policy change or a new emphasis on a matter.  Without labouring the point too 
much, perhaps the change is provided through an internal memorandum, messages from ministers, the Treasurer 
or whatever -  

Hon George Cash:  Even perhaps ministers.   

Hon DEE MARGETTS:  Even ministers.  Taxpayers would like to know what those guidelines are.  They want 
to know about changes to some matters that used to be considered okay.  If we accept the Government’s 
explanation of this, it will still remain a mystery to most taxpayers when, from time to time, there appears to be a 
different way of accepting or not accepting a certain liability.   

Hon GEORGE CASH:  I understand where Hon Dee Margetts is coming from.  The Opposition shares that view.  
I would like the minister, having already explained to the House that there are no guidelines on the imposition of 
taxation, to advise the House that he understands where we are coming from and the taxpayers’ point of view.  I 
would like him to give a commitment that he will transmit advice to the department through the appropriate 
minister to ensure that, where possible and practical, information about the many issues and questions that 
taxpayers ask is provided on the web site in an effort to assist taxpayers to better understand the workings of the 
department.   

Hon NICK GRIFFITHS:  I understand the points made by honourable members.  I am advised that the 
commissioner has already caused some of these measures to be implemented and is moving towards dealing with 
these matters in the manner suggested.  The commissioner has made a commitment to provide as much 
information as possible to taxpayers so that the taxation laws that the commissioner administers on behalf of the 
community - that is, the laws enacted by the Parliament - can more readily be understood and obeyed.   

Hon DEE MARGETTS:  I do not wish to hold up the committee’s time.  An example of test cases sprang to 
mind.  I have noted that this also happens at the federal level.  Some test cases have gone the Government’s way, 
Treasury’s way or the taxpayers’ way.  Changes that are made from when those test cases are either fought or 
carried could be flagged on the department’s web site; for example, when a test case interprets that the law has 
changed.  Professionals and other people would find it extremely helpful to know when a court ruling on a test 
case changes the interpretation of the legislation.  They want to know that, as far as is reasonable, those changes 
are - 

Hon George Cash:  Kept current.  

Hon DEE MARGETTS:  - kept current and made clear to the public.  We understand that this Bill is largely 
about trying to make tax administration easier.  However, clearly taxation is still a nightmare from the point of 
view of taxpayers and practitioners.  There is a lack of clarity on the taxpayers’ side of the argument.  I 
understand the arguments that members have made.  The Greens (WA) want to make things as clear as possible 
so that people do not inadvertently break the law by assuming that they have no tax liability only to discover that 
a change in the way the liability is dealt with, or a change made in the course of a test case, means that they are 
considered liable whereas previously they were not, or vice versa.   

Hon NICK GRIFFITHS:  I note the member’s comments.  I am advised that that is intended to be done when it 
can be done in a practical way.  For example, if a landmark case provides a significant reinterpretation of the 
law, it would clearly be in the commissioner’s interests to ensure that taxpayers were made aware of that change 
so that the commissioner could carry out his obligations on behalf of the community.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 31:  Procedure for challenging assessments -  

Hon NICK GRIFFITHS:  I move -  

Page 18, after line 10 - To insert the following subclause -  
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(2) Any other right that the taxpayer might, but for this subsection, have at common law 
to challenge the validity or correctness of an assessment or other decision is 
abrogated. 

It is the view of the Government that the validity or correctness of taxation assessments should be reviewed 
exclusively through the objection and appeal process within the time limits set down by the Bill.  In the absence 
of the proposed provision, it will be open for a taxpayer to pursue action through the courts while the objection 
process is still on foot.  The consequence of that, particularly in matters involving complex valuations, would be 
that significant administrative resources would be expended not only to resolve the matter of the objection but 
also to deal with any action in the courts.  Such a duplication of resources is considered unwarranted and may 
lead to delay in progressing the determination of an objection.  The Government is of the view that this provision 
as proposed to be amended will properly balance the rights of taxpayers in having any issues they have with an 
assessment dealt with properly, while preventing needless duplication of effort on the part of the tax 
administrator.   

Hon GEORGE CASH:  Clause 31 in its present form, as has been agreed to as a result of the committee 
recommendation, deals with a procedure for challenging assessments and reads -  

A taxpayer is not entitled to challenge the validity or correctness of an assessment, or of any other 
decision for which rights of objection and appeal are conferred by this Act, except -  

(a) in proceedings by way of objection or appeal under this Act; or 

(b) in any other manner specifically provided in a taxation Act.   

The clause makes very clear the limits to which a taxpayer is entitled to go in respect of a challenge.  The 
original Bill contained a subclause (2) that read -  

Any other right that the taxpayer might, but for this subsection, have at common law to challenge the 
validity or correctness of an assessment or other decision is abrogated. 

The minister is seeking by way of his amendment to reinsert subclause (2).  The committee recommended that 
subclause (2) be removed because we could see no justification whatsoever for the abrogation of a taxpayer’s 
common law rights.  We believed that subclause (2) was unnecessary.  It is really a question of balance.  We 
believe that a taxpayer is entitled to use all of the common law that is available to him and should be restricted in 
a statutory sense only by clause 31 as it has been agreed to following the adoption of the committee report.  To 
do otherwise would put the taxpayer at a significant disadvantage.  It is beyond the committee to understand why 
we would want to remove the common law rights that exist currently in respect of challenging the validity or 
correctness of an assessment.  Notwithstanding the minister’s explanation, it is also beyond me.  It seems to me 
that notwithstanding that the Taxation Administration Bill is written in such a way as to make clear the 
respective rights and responsibilities of both the commissioner and the taxpayer, at the very least those common 
law opportunities that are available to a taxpayer in respect of a challenge to the validity or correctness of an 
assessment should, in the committee’s view, remain; and that was the reason for the deletion of subclause (2).  
We cannot agree with the minister that this subclause be reinserted.  That would go against not only the 
committee’s decision in the matter, following representations that were made it, but also the principle that the 
committee was aiming at in its consideration of the Bill; namely, to try to restore some equity between the 
commissioner and the taxpayer.   

Hon DEE MARGETTS:  The Greens (WA) are inclined to support the findings of the committee on this clause.  
The Government’s amendment is too broad.  We do not know, and we have no ability to discover, how many 
rights may have been affected and how many wrongs may have occurred during the assessment process.  Those 
wrongs may be wider than the tax Act.  They may be criminal acts.  They may be acts that can be prosecuted 
under other laws.  We do not have the ability to scope everything that this clause may encompass.  In that sense, 
it is dangerous to include proposed subclause (2). 

Hon NICK GRIFFITHS:  I note the views expressed by members.  I note the committee’s view.  I make one 
point in answer to the matters raised by Hon George Cash, and that is with regard to the wording of the clause.  
If a Parliament proposes to legislate to abrogate common law rights, it is necessary for the wording of the statute 
to be explicit in that regard.  That is the reason for the amendment.  I note the differences between the views 
expressed by members and the view that I have expressed on behalf of the Government with regard to the 
desirability, on balance, of abrogating common law rights in this limited area. 

Hon GEORGE CASH:  I thank the minister for his comments.  There is no doubt that if the Parliament intends to 
abrogate an individual’s common law rights, there must be clear words in respect of that abrogation.  There is no 
question that proposed subclause (2) is set out in clear words.  That is not the argument.  The argument is 



Extract from Hansard 
[COUNCIL - Wednesday, 4 December 2002] 

 p3884c-3896a 
Hon Nick Griffiths; Hon George Cash; Hon Dee Margetts; Hon Murray Criddle; Amendment Put And passed.; 

Deputy Chairman 

 [8] 

whether it is proper to abrogate a taxpayer’s common law rights.  We say that we should not abrogate those 
rights, notwithstanding the very clear and express way in which the minister has worded his amendment.   

Hon Nick Griffiths:  I gave you the Government’s point of view with regard to abrogation, but you have raised a 
subsequent issue that I have sought to deal with.   
Hon GEORGE CASH:  I understand what the minister is saying.  However, the erosion of people’s common law 
rights is a serious matter.  That is why the courts have said there cannot be an erosion of people’s common law 
rights unless the Parliament in express and clear terms sets out the limits and reductions in those common law 
rights.  We say that the taxpayer is entitled to the common law rights that presently exist - common law rights 
that will change from time to time depending on the decisions of the courts.  As Hon Dee Margetts has pointed 
out, the minister would not be in a position to tell this committee tonight all the common law rights that exist in 
favour of a taxpayer.  That is not the reason that we are not supporting the amendment, but it is a significant 
subject and one that would need a considerable amount of research; yet, with the stroke of a pen, proposed 
subclause (2) would wipe out those existing common law rights.  We could not possibly support such an action 
by the Government. 
Hon MURRAY CRIDDLE:  I support Hon George Cash’s comments.  Certainly, any removal of common law 
rights seems to me to be one of the issues that people in the community would not tolerate.  I will certainly 
oppose this amendment. 
Hon DEE MARGETTS:  The minister said that this clause removes common law rights in a very narrow set of 
circumstances.  However, it is not narrow at all.  The clause states - 

(a)  . . . under this Act; - 
That is, the whole Taxation Administration Act - 

or  

(b) in any other manner specifically provided in a taxation Act. 

The removal of common law rights in this regard would be enormous.  It would not be a narrow field; it would 
be a substantial field.  Therefore, it could have widespread ramifications. 

Hon NICK GRIFFITHS:  I refer the honourable member to the first three lines of the clause, which set out the 
limits.  

Amendment put and a division taken with the following result - 

Ayes (9) 

Hon Kim Chance Hon Nick Griffiths Hon Tom Stephens Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Louise Pratt Hon Ken Travers  
Hon Graham Giffard Hon Ljiljanna Ravlich  

Noes (18) 

Hon Alan Cadby Hon John Fischer Hon Simon O’Brien Hon Derrick Tomlinson 
Hon George Cash Hon Frank Hough Hon Barbara Scott Hon Giz Watson 
Hon Robin Chapple Hon Barry House Hon Jim Scott Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Robyn McSweeney Hon Christine Sharp  
Hon Paddy Embry Hon Dee Margetts Hon Bill Stretch  

            

Pairs 

 Hon Kate Doust Hon Norman Moore 
 Hon Adele Farina Hon Ray Halligan 
 Hon Jon Ford Hon Peter Foss 

Amendment thus negatived. 

Clause put and passed. 

Clauses 32 and 33 put and passed. 

Clause 34:  Right to object - 
Hon NICK GRIFFITHS:  I move - 
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Page 18, after line 26 - To insert the following paragraph - 

(b) any reassessment made to give effect to the determination of an objection; 

This clause deals with the right to object.  The amendment proposes to provide for a circumstance in which an 
objection cannot be made against a reassessment made to give effect to the determination of an objection.  
Objections can be made only against a reassessment that has altered the basis of a taxpayer’s liability.  Proposed 
clause 34(2)(b) imposes a restriction that will operate against one reassessment only; that is, a reassessment 
made as a result of determining an objection.  This Bill specifically requires that a reassessment be made to give 
effect to an objection decision that wholly or partially allows an objection.  The objection decision and the 
reassessment are two separate processes.  It is necessary to prevent a taxpayer from objecting to both the 
objection decision and the reassessment that is made as a consequence of the decision.  Previously, taxation Acts 
needed to state only that a person could not object to an objection decision.  There are three possible outcomes in 
the determination of an objection: the objection can be allowed, partially allowed or disallowed. 

Hon Murray Criddle:  By whom? 

Hon NICK GRIFFITHS:  The Commissioner of State Revenue; that is his function.  The proposed amended 
circumstance will operate only in the case of a partially allowed objection; that is, because a reassessment to give 
effect to a wholly allowed objection decision is unlikely to attract an objection from a taxpayer for a 
reassessment of a refund of tax - although there are some interesting people in the world.  In the case of a 
disallowed objection decision there is no requirement to make a reassessment, and the taxpayer would appeal if 
he wished to take the matter further.  In the case of a partially allowed objection, the commissioner would make 
a reassessment to reduce the amount of tax paid, but not all, as all of the objection would not be allowed.  The 
taxpayer could still take issue with a portion of the objection decision.  The appropriate course of action would 
then be to proceed to appeal on the portion of the objection that the taxpayer did not agree with.  Objecting to the 
reassessment that reduces the amount of tax paid would merely replicate the same objection process that had just 
been completed. 

Hon DEE MARGETTS:  The minister is making the assumption that it is not possible for the Office of State 
Revenue to make two mistakes.  Is that what the minister is suggesting? 

Hon NICK GRIFFITHS:  I am aware that in any institution where there are human beings there is no end to the 
number of mistakes people can make. 

Hon DEE MARGETTS:  There may be a very good reason for a person to challenge a determination.  It may be 
wrong.  Two different people may be dealing with it, they may have got the wrong end of the stick, and they may 
have got it wrong in law.  If we go along this path, it may lead to a situation in which somebody has 
misunderstood what was required and provided the wrong assessment, and we are stuck in law on the 
assumption that the Office of State Revenue can only ever make a mistake once on the same assessment. 

Hon GEORGE CASH:  Clause 34 deals with the taxpayer’s right to object.  The minister wants to reinsert, after 
line 26, the following paragraph -  

(b) any reassessment made to give effect to the determination of an objection; 

That just happens to fit into the scheme of things, in that if it were agreed to it would be a further restriction on 
an objection that could not be made by a taxpayer.  I agree with Hon Dee Margetts.  Whether it is an assessment 
or a reassessment, the fact is people should be given the opportunity to object.  Hon Dee Margetts made the point 
that it is possible for a department to make the same mistake twice or a different mistake on separate occasions, 
and that the taxpayer should not be restricted in his objection to a reassessment.  From the committee’s 
perspective, clause 34(2)(b) excludes objections against any reassessment made to give effect to the 
determination of an objection.  Clause 34(3) states -  

If a reassessment is made and the time for lodging an objection to the previous assessment has expired, 
an objection may only be made against an increase in liability. 

The various submissions made to the Standing Committee on Legislation raised a number of issues, including 
those listed in the report that - 

objections should be able to be made against a reassessment which altered the basis of a taxpayer’s 
liability, or otherwise increased a taxpayer’s liability;  

That point was noted from the first submission received by the Legislation Committee.  The next issue listed in 
the report was that - 

a reassessment made to determine an objection may still be wrong, however, the provision -  
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That is, the proposal advanced by the minister -  

would operate to exclude any further objection. 

The committee believed that -  

Reassessments should be treated as assessments, with all of the rights attaching to assessments;  

The third point was that -  
preventing objections to reassessments except on the basis of an increase in liability meant that even 
where the reassessment was $1 less than the original assessment, there was no right to object. 

That is perhaps the most telling point.  It is possible to issue a reassessment, drop the liability by a dollar, and 
then exclude the taxpayer’s right to object to the reassessment.  For the reasons I have advanced, and the obvious 
inequity that would occur if the amendment moved by the minister were agreed to, the Opposition could not 
possibly support the inclusion of this particular paragraph.   
Amendment put and negatived. 
Hon NICK GRIFFITHS:  I move -  

Page 19, after line 11 - To delete subclauses (4) and (5). 
Subclauses (4) and (5) deal with the role of the Small Claims Tribunal.  The Government intends to create a state 
administrative tribunal.  That intention has not yet been expressed in the form of proposed legislation; there is 
nothing before the Parliament in that regard.  However, between what the Government trusts will occur - that is, 
the putting in place of a state administrative tribunal - and the current situation, it is considered inappropriate to 
send these matters off to the Small Claims Tribunal.  The preferred and better course of action would be to have 
matters dealt with by the court that has been dealing with these matters for a long time and in which the expertise 
resides; namely, the Supreme Court.  It is not appropriate to divert matters of this kind to the Small Claims 
Tribunal, firstly, because this body would exercise that jurisdiction for only a relatively short period.  In saying 
that, I note that the Government may be pre-empting a future parliamentary decision.  The Parliament may not 
agree to a state administrative tribunal dealing with these matters, or being in existence at all.  That remains to be 
seen.  I think it is not inappropriate for the Committee to have regard to what is planned.   
The second area of contention in this issue is that the Small Claims Tribunal is not considered to be an 
appropriate body to deal with appeals on matters relating to taxation.  The Small Claims Tribunal - I say this 
with the greatest respect for those who preside over it - deals with, by and large, smallish claims relating to 
matters to do with consumers.  This Bill deals with taxation issues between the citizen and the State.  Taxation is 
a very complex area of law.  It is of a nature different from that sort of matter that is commonly dealt with by the 
Small Claims Tribunal.  Again, I say this with the greatest respect for those who preside over the Small Claims 
Tribunal - it is not an area I would have thought of readily in considering the expertise or day-to-day practice of 
those who preside over the Small Claims Tribunal.  It would be better to leave matters where they are now; that 
is, in the hands of the Supreme Court.  

Hon DEE MARGETTS:  Can the minister clarify that the new subclauses as inserted by the committee do not 
mean that every taxpayer will have access to the Small Claims Tribunal?  Can the minister clarify that they will 
have a hearing in the Small Claims Tribunal only if they have a claim of a relatively minor monetary nature and 
that the common law provisions will still apply to larger claims?  It is my understanding that if there are large 
ramifications for those decisions, it is likely that those decisions will go to the Supreme Court if, for instance, 
there was some indication that it was a test case.  Can the minister clarify and ensure that we all understand that 
we are not talking about every challenge to the decision of the commissioner?   

I think most people understand that it is the desire of the Government to have some sort of administrative appeals 
process.  That is very laudable and the sooner the better.  Putting together a proper process would be absolutely 
wonderful.  However, from the point of view of the Greens (WA), leaving a hiatus in which there is no 
applicable, relatively simple process in which a small dispute with the commissioner can be dealt with seems to 
be an unsatisfactory outcome.  If a person with a small claim is required to go to the Supreme Court, that is not a 
very satisfactory outcome.  We understand that the Government’s plan is that the Small Claims Tribunal and a 
number of other current jurisdictions will roll into an administrative appeals tribunal.  In effect, this argument 
will be irrelevant in the future.  However, it seems of concern that, in the interim, those people with relatively 
small claims may be left in an inappropriate jurisdiction for the nature of their claim.  

Hon NICK GRIFFITHS:  I think I misread the clause I was dealing with.  We are dealing with non-reviewable 
decisions going to the Small Claims Tribunal.  It was a matter of the Legislation Committee wanting non-
reviewable decisions to be reviewed by the Small Claims Tribunal as distinct from that more general area to 
which I just referred.  It is the view of the Government that certain decisions are non-reviewable.  In my 
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response to the second reading debate I referred to the report of the Legislation Committee, in particular 
appendix 3, - the Department of Treasury and Finance responses to questions.  Pages 81 to 85 deal with the 
discussion of non-reviewable decisions.  The Government is of the view that non-reviewable decisions should be 
simply that for the reasons set out, in particular, on page 81 of the sixteenth report of the Legislation Committee.  
They are non-reviewable; they should not be reviewed.  The comments about the Small Claims Tribunal still 
apply, notwithstanding the respect I have for the tribunal and its expertise in the work it does.  It is not really an 
appropriate body to delve into the relatively complex issues relating to taxation law.  

Hon DEE MARGETTS:  Does the minister agree that the new administrative appeals structure would still be 
available for those people who have a problem with the decisions of the commissioner?  Is it the intention of the 
Government to make that process available in these conditions?  
Hon NICK GRIFFITHS:  No; I thought I had corrected my earlier comments.   

Hon GEORGE CASH:  Subclauses (4) and (5) deal with the opportunity for a taxpayer to approach the Small 
Claims Tribunal about certain decisions which currently may be non-reviewable, but which the committee 
believes should be reviewable.  As has already been recognised, going to the Supreme Court involves a 
significant cost factor, which alone is enough to cause some aggrieved taxpayers not to exercise a right available 
to them.  They are forced out on financial grounds alone.  The committee recognises that the Government has a 
policy commitment to establish an administrative appeals tribunal at some time in the future, although the 
minister acknowledged tonight that to say any more would be to pre-empt the decision of the Parliament.  
However, it seems to me that if legislation were brought forward to establish such an appeals tribunal, it would 
probably be agreed to, although the Opposition would have some comments to make about its structure. 
We are dealing with the principle of whether non-reviewable decisions should be included in the Taxation 
Administration Bill proposed by the Government.  The Opposition says that taxpayers should have an avenue for 
seeking redress.  Some taxpayers are not in a position to approach the Supreme Court, and the only viable option 
available to the Opposition at the moment is to move that those decisions be put before the Small Claims 
Tribunal.  The minister said that he believes that the Small Claims Tribunal is not necessarily equipped - I 
assume that is referring to the area of skills - to deal with taxation matters.  That is a matter of resourcing.  There 
are people competent in taxation matters who would be able fill that position.  I note that, even in the present 
structure and format of the Small Claims Tribunal, the magistrate in charge is able to take professional advice.  
He is able to seek advice, and have an adviser sit with him, if he determines that to be the appropriate action, so 
that he is fully apprised of the facts in a particular case.   
I should hasten to say that the decision made by the magistrate, notwithstanding the advice tendered by a 
professional adviser, is the decision of the magistrate and not of the adviser.  The adviser is there only to tender 
advice, if requested by the magistrate.  The magistrate retains the absolute right to make a decision on a 
particular matter. 
This is all about providing taxpayers with some balance in the equation.  We believe that there is a need in the 
interim for these matters to go to the Small Claims Tribunal.  We trust that, given the minister’s comments, the 
Government will perhaps hasten in its proposal to establish an administrative appeals tribunal in Western 
Australia, if it is believed that is a more appropriate place than the Small Claims Tribunal.  We can only work 
with what we have at this stage.  All we have is the Supreme Court and the Small Claims Tribunal. 

The question of test cases has been raised.  Quite clearly the Small Claims Tribunal is not a court of record.  If 
the Commissioner of State Revenue objects to the decision of the Small Claims Tribunal, avenues are available 
for him to test questions in the Supreme Court.  In the first instance we think that taxpayers - smaller taxpayers, I 
might say, because this would mainly affect smaller taxpayers - should be given an opportunity to approach the 
Small Claims Tribunal.  The Government believes that significant matters should not even be able to be 
reviewed.  We dismiss completely the notion that administrative decisions should not be subject to review.  We 
say that in the review process a considerable number of appeals from decisions would fit very neatly into the 
current Small Claims Tribunals.  We also dismiss any inference that resources could not be made available to 
ensure that suitably qualified people were able to hear taxation matters. 

Amendment put and negatived. 

Clause put and passed. 

Clause 36:  Time for lodging objection - 
Hon NICK GRIFFITHS:  I move - 

Page 20, line 4 - To delete “or”. 
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It needs to be made clear that each of these provisions are open.  I note that the wording in the second 
amendment on this clause to insert a new paragragh (b) is different from paragraph (c), but not in a substantial or 
material way.  I do not want to hold up the time of the Committee in dealing with that.  In terms of the framing 
of clause 36, it seems that it would be better worded if the word “or” was deleted after the semi-colon and the 
semi-colon remained.  The full stop in line 7 should be deleted and the word “or” should be inserted.  That would 
make the situation clear.  That is what the Committee intended.  The Government is of the view that the 
amendment to paragraph (b) is a superior form of wording.  I will not hold up the Committee in dealing with 
that.  Not much turns on that.  If the first amendment is carried, I propose a further amendment to insert a semi-
colon and the word “or” after the word “stamped”.   

Hon GEORGE CASH:  The Opposition agrees with the minister’s Opposition to delete “or” at line 4 and insert 
the word “or” after the word “stamped”.  I understand how that typographical error was caused because the 
Committee added some different words.  There is no argument; it is the correct grammar.  That will enable the 
correct interpretation. 

Amendment put and passed. 
Hon NICK GRIFFITHS:  I move - 

Page 20, line 7 - To delete “.” and substitute “; or”. 

If any other grammatical matters need to be dealt with, they can be done through a Clerk’s amendment.   

Hon GEORGE CASH:  The Opposition agrees with the amendment.  It is on line 7; I earlier said line 6. 

Amendment put and passed.  

Clause 36, as amended, put and passed. 

Clause 38:  Time limit for determining objections - 
Hon NICK GRIFFITHS:  I move - 

Page 22, line 5 - To insert after “objection;” the word “or”.  

The amendment is substantially a matter of grammar so that the alternatives are clearly spelt out.  Subclause (1) 
reads - 

The Commissioner must determine an objection within the decision period calculated under subsection 
(2).  

Subsection (2) deals with the decision period. 

Hon GEORGE CASH:  The Opposition has no objection to the inclusion of the word “or”. 

Amendment put and passed. 

Hon NICK GRIFFITHS:  I move - 

Page 22 lines 6 and 7 - To delete the lines.  

This amendment will lead to the commissioner no longer having an indeterminate time in which to determine an 
objection.  The circumstances in which an extension of the 90-day period would occur would be those beyond 
the commission’s control; that is, caused by someone other than the commission - an external agency or a 
taxpayer.  Clause 38 provides for time limits for determining objections, so if there is a notional battle between 
the commission and the taxpayer, this is considered to be of benefit to the taxpayer. 

Hon GEORGE CASH:  To try to avoid significant discussions on this clause, I indicate to the minister that we 
are not in a position to agree to any of his amendments, save the amendment on page 22 at lines 20 to 28, which 
will refer certain matters about land tax assessments to the Land Valuation Tribunal.  I will explain the Standing 
Committee on Legislation’s consideration of this clause and the reason for its decision about the 
recommendation that is now incorporated in clause 38.  Clause 38(2) sets out how the time limit for determining 
objections is to be calculated.  The clause gives the commissioner an additional period of 90 days to determine 
the objection, plus any additional time needed to obtain information from the taxpayer, consider any information 
provided by the taxpayer after the objection was lodged, or obtain any reasonably required advice and assistance 
from an external agency.  Witnesses put to the committee that this clause would in effect give the commissioner 
an almost indeterminate time for determining an objection.  The committee noted that -  

Where the Commissioner fails to determine an objection within the time calculated under clause 38(2), 
the taxpayer can request that the objection be referred to the Supreme Court.  Upon receiving such a 
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request, clause 38(5) requires that the Commissioner refer the objection to the Supreme Court by way of 
appeal as soon as practicable. 

The consideration of the committee was such that we believed that the commissioner should be required to refer 
objections within a certain period as it would be too difficult for a taxpayer to enforce the provision “as soon as 
practicable”.  In that regard we wanted a certain time to be nominated.  The committee was of the view that 
clause 38 does not provide sufficient certainty for the taxpayer as it potentially allows the commissioner an 
unlimited time in which to determine an appeal.  The committee also considered that the taxpayer should be able 
to act so as to ensure that his objection is determined within a reasonable time.  As a consequence, the 
recommendation incorporated in the report was agreed to by the committee.  In that regard, we cannot support 
the minister’s contention that lines 6 and 7 should be deleted.   

Hon DEE MARGETTS:  I wonder whether we were given correct information in deciding whether to insert the 
word “or”.   

Hon George Cash:  The word “or” will become superfluous, but it will not make a lot of difference.  

Hon DEE MARGETTS:  If we leave out “or”, both the things prescribed in paragraphs (a) and (b) will have to 
happen at the same time.  It was not just a grammatical change.  It will make a difference, especially to the 
Chamber’s consideration of paragraph (c).  It is a substantive change because it means that the commissioner’s 
obtaining and considering of information after the objection is lodged must be done within that same period.  
There may not be any control over that.  The reality is that there is a substantive difference because of the 
insertion of the word “or”.  It means that the amount of time provided to the taxpayer to provide information will 
be less than what was previously envisaged.  I think the information provided to the Chamber was inadvertently 
incorrect.  This is not just a grammatical change.  The deletion of “or” would mean that all those things must 
occur.  In fact, if paragraph (c) is not deleted, all those things will have to occur within the same time period; 
whereas the way in which the Bill was initially written, there was a consideration that all those things may take 
some time.  The indications are that the Chamber is not inclined to delete paragraph (c).  We will expect that 
within that 90-day period, the commissioner will obtain and consider information from the taxpayer and then 
obtain any advice or assistance that he reasonably requires from an external agency.  

Somehow or other that will all be expected to magically occur in 90 days.  That might be possible, but I wonder 
whether that was the expectation of the committee.  Perhaps Hon George Cash could shed some light on the 
matter.   

Hon NICK GRIFFITHS:  I note the views of the Greens (WA) and the Opposition with regard to the amendment 
that I just moved.  My understanding is that if the amendment is defeated, the previous amendment, which was 
of a grammatical nature, would drop out by virtue of the Clerk’s amendment  

Hon Dee Margetts interjected.   

Hon GEORGE CASH:  No, that is the point.  The interpretation of the word “or” is different from that of the 
word “and”.  The member wanted to insert the word “and” rather than “or”, which would require the 
commissioner to do a number of separate acts with regard to this clause.  “Or” is disjunctive.  Paragraph (a) is 
separate to paragraph (b), as paragraph (b) is separate to paragraph (c).  As the minister explained, if the deletion 
of paragraph (b) is not agreed to, there will be no need for the word “or” at the end of clause 2(a); it will drop off 
as a result of a Clerk’s amendment and we will be back to where we started.   

Hon Dee Margetts:  Does that not assume that paragraphs (a) and (b) will be read as “and” if there is no “or”?   

Hon GEORGE CASH:  No, it means that clause 38(2)(a) is separate from clause 38(2)(b).  Clause 38(2)(a) is 
just one issue; it provides for a period of time allowed for the commissioner to obtain information from the 
taxpayer.  Additionally, the commissioner is able to consider any information provided by the taxpayer after the 
objection was lodged and to indicate that paragraph (c) is, in this case, the final matter if it has the word “or” in 
front of it.  “And” does not mean that it is a cumulative issue that is being followed.   

Hon DEE MARGETTS:  Will the minister clarify whether, by leaving out the word “or”, the period of 90 days 
means that if any or all of those things happen, they must all happen within 90 days?  If that is the case, I am 
saying that, initially, there was a potential for any of those things to happen in 90 days.  By leaving out “or” 
means that it could mean 90 days each.  Will the minister clarify whether it makes a difference to the time 
allowed under the law?   

The DEPUTY CHAIRMAN (Hon Barry House):  Does the minister want to respond?  I will put the question.  
The question is that the words proposed to be deleted, be deleted.   
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Hon DEE MARGETTS:  Sorry, but I asked the minister a question about whether there was a difference.  The 
minister, by shaking his head, has not answered the question.  I specifically asked whether the word “or” makes 
a difference to whether there are 90 days for each matter contained in paragraphs (a) to (c) to be resolved or 
whether they must all be resolved in 90 days.  The minister’s shaking his head does not mean that we have got 
any further.   

Hon NICK GRIFFITHS:  I will answer the question.  I thought that I had dealt with that matter when I pointed 
out that this amendment gets rid of the indeterminate time that the commissioner would take to deal with matters.  
It needs only one delay for the period to be extended.   

Amendment put and negatived. 
Hon NICK GRIFFITHS:  I do not propose to move the next amendment standing in my name at page 22, lines 
17 and 18, in light of the decisions of the Committee just made.  I do, however, move -  

Page 22, lines 20-28 - To delete all the words from and including “apply” to and including “agency” 
and insert instead -  

refer the objection - 

(a) if the objection relates to an assessment or decision under the Land Tax 
Assessment Act 2001 - to the Land Valuation Tribunal; or 

(b) in any other case - to the Supreme Court. 

I move this amendment not just because it is in my name on the Notice Paper but because Hon George Cash has 
indicated that he may treat this amendment favourably on the part of the Opposition.  This amendment will allow 
a land tax appeal to be referred to the Land Valuation Tribunal, which has jurisdiction to hear these appeals, 
rather than the Supreme Court.  The drafting will enable this matter to progress better in terms of how matters 
are worded in the glossary.   

Hon GEORGE CASH:  We understand why the words in the first part of the amendment, which is to delete all 
the words from and including “apply” to and including “agency”, are proposed to be deleted.  As was put to us 
earlier, the reason that the Land Tax Assessment Act issues are to go to the Land Valuation Tribunal rather than 
the Small Claims Tribunal is that the Land Valuation Tribunal is currently resourced and has people skilled in 
the area of land tax assessment and associated issues and is the better place for these matters to be heard.  With 
regard to paragraph (b), which states “in any other case - to the Supreme Court”, I make the assumption that 
those matters will be Land Tax Assessment Act matters that are barred or prohibited from being referred to the 
Land Valuation Tribunal.  The point is that unless we agree to this amendment, land tax assessment matters will 
go to the Small Claims Tribunal, and in some cases to the Supreme Court.  This amendment distinguishes cases 
that are associated with the Land Tax Assessment Act 2001.   

Hon DEE MARGETTS:  One of the issues that came up in our discussions outside the Chamber is whether a 
court that is geared specifically to land valuation is the most appropriate place to deal with an objection that is in 
the nature of an administrative error and that would, if we had an Administrative Appeals Tribunal, come within 
the jurisdiction of that body.  The minister must give us a good reason that the Land Valuation Tribunal is the 
best place to deal with a dispute that is related to the Land Tax Assessment Act but is not, in fact, about a 
valuation.  It might be a dispute about an administrative error that should obviously more correctly be heard by a 
different court related to process or administrative errors, not land valuation.  The minister assured us that the 
Land Valuation Tribunal was set up to do other things, but we need some assurance that administrative errors not 
associated with the valuation of land are heard in the appropriate jurisdiction. 

Hon NICK GRIFFITHS:  First, this clause will not affect non-reviewable decisions that can be heard by the 
Small Claims Tribunal.  Secondly, it is proposed that matters concerning land tax will be heard by the Land 
Valuation Tribunal, which is the body that deals with land tax matters.  The Supreme Court will hear other 
matters that fall under clause 38.  I note the wording of clause 41, which refers to the court or tribunal to which 
an appeal lies. 

Progress reported and leave granted to sit again.  
 


